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hen the Appellate Body of the World Trade Orga-
nization recently ruled the United States' steel tar-
iffs invalid, members of Congress complained
bitterly. They pointed to the ruling as yet another
example of aWTO body exceeding its charge and
misinterpreting the rules. But their fingers were
pointing in the wrong direction. The steel debacle
was smply the latest example of America's chron-
ic inability to play by the safeguard rules. WTO provisions allow countries to
apply safeguards when imports are “a substantial cause of seriousinjury,” but in
five out of the six times the United States has adopted such measures over the past
decade, they have been successfully challenged by affected trading partners. The
steel finding marksthe fourth year in arow in which the United States has had to
abandon a safeguard measure approved by the President. Actions on whest gluten,
lamb mest, and line pipe al met asimilar fate at the WTO; abroom corn safeguard
was successfully challenged by Mexico under Chapter 20 of NAFTA.
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Investment at the John F. Kennedy School of Government at Harvard University
and a Senior Fellow at the Ingtitute for International Economics. His most
recent book is Crimes and Punishments? Retaliation Under the WTO
(Washington DC: Ingtitute for International Economics, 2003). Nathaniel
Sankard is a student at Harvard Law School. He served on the staff of the
President’s Council of Economic Advisorsin 2000 and 2001.
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Thisis not arecord of which the United States
should be proud. The behavior of its International Trade
Commission (ITC) deserves as much attention asthat of
the WTO. America sinternational reputation as alaw-

As a nation so fond of preaching
the virtues of adherence to the law,
why does the United Sates violate

itsagreementsin the first place?

abiding global trader is at stake. In addition, U.S. in-
dustries that merit relief need to be sure that the
protection they have been granted can withstand WTO
scrutiny. The ITC needs to write decisions that cannot
be overturned.

Safeguards play an important role in encouraging
countries to sign new trade agreements. Free trade
brings benefitsin the long run, but it may cause unem-
ployment and require painful adjustments in the short
run. By giving countries the ability to invoke tempo-
rary protection when imports are more disruptive than
expected, the Safeguards Agreement encourages coun-
tries to sign WTO agreements in the first place. Safe-
guard measures al so operate as a safety vave, helping
to preserve the rules by permitting temporary protec-
tion without threatening the entire system. It isironic,
therefore, that this system, set up to preserve therules,
has been associated with so many violations.

These violations raise troubling questions. The
United States surely has an interest in cresting atrading
system based on the rule of law, not to mention pre-
serving its reputation for adhering to international
agreements. Indeed, those interests are why, athough
not without delay and complaint, America has eventu-
ally complied with the adverse WTO rulings. But why,
asanation so fond of preaching the virtues of adherence
to thelaw, doesthe United States violate its agreements
in the first place?

One reason is that the changes made in the
Uruguay Round with aview to making safeguards more

“user-friendly” created an incentive for abuse. Under
theoriginal GATT rules, when acountry adopted asafe-
guard, itstrading partners were immediately entitled to
either retaliate with equivalent tariffs or demand com-
pensation in the form of offsetting reductionsin tariffs
on other imports. To escape having to provide com-
pensation, countries sometimes preferred to pressure
their trading partners to agree to so-called “voluntary”
export restraints (VERS). VERs violated essential
GATT principles because they discriminated among
suppliersand involved quotas, but they escaped GATT
scrutiny because they were voluntary. To encourage
safeguards instead of VERs which were officially pro-
hibited, the Safeguards Agreement negotiated in the
Uruguay Round did not require countries to provide
compensation. Retaliation is not allowed if the safe-
guard lasts for only three years and is aresponse to an
absolute increase in the volume of imports.

But the new agreement is flawed. The Safeguards
Agreement grants national authorities considerable
berth to interpret the standardsin amanner favorableto
domestic industry. Since WTO review only occurs af-
ter asafeguard isimposed, and since disputed measures
must go through alengthy process of investigation and
apped , the current system provides an incentive to pro-
tect now and deal with the repercussions later. George
W. Bush knew, for example, that even if his steel mea-
suresviolated the rules, he could get away with them for
almost two years before they would befound illegal by
the WTO.

This combination of no retaliation and the long dis-
pute resolution process has created a loophole that

George W. Bush knew;, for example,
that even if his steel measuresviolated
therules, he could get away with them
for almost two years before they would

be found illegal by the WTO.
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SAFEGUARD ACTION

Wheat Gluten

Quantitative restriction im-
posed May 30, 1998.

MAIN APPELLATE BODY FINDINGS

Adopted March 19, 2001. ITC did not adequately ex-
plain its treatment of “profits and losses” or how injury
from non-import sources was not attributed to imports.
It also did not establish that the imports subject to the
safeguard were alone sufficient to meet the legal
threshold for action.

CURRENT STATUS

Action made “not inconsistent”
with AB Report by ITC consis-
tency determination, May 2001.
Action expired, June 1, 2001.

Lamb Meat

Tariff-rate quota imposed
July 7, 1999.

Adopted May 16, 2001. ITC did not establish that the
safeguard was applied because of “unforeseen devel-
opments” and used improper standards for defining the
domestic industry. It also did not adequately explain as-
pects of its price analysis or how injury from non-im-
port sources was not attributed to imports.

Action terminated by executive
order, November 15, 2001.

Line Pipe
Tariff imposed March 2,
2000.

Adopted March 8, 2002. ITC did not establish that im-
ports subject to the safeguard action (which excluded
Canada and Mexico) were alone sufficient to meet the
legal threshold for action. It also did not adequately ex-
plain how injury from non-import sources was not at-
tributed to imports.

Action modified by agreement
with Korea, September 1, 2002.
Action expired, March 1, 2003.

Steel

Tariffs and tariff-rate quotas
imposed March 20, 2002.

Circulated November 10, 2003. ITC did not adequately
explain recent import declines in several products or
what “unforeseen developments” resulted in increased
imports. It also failed to establish that imports subject
to the safeguard action (which excluded Canada, Mex-
ico, Israel, and Jordan) were alone sufficient to meet
the legal threshold for action.

Action terminated by executive
order, December 5, 2003.

needs to be corrected. One approach would be to restore the
option of immediate retaliation, or to permit punitive retalia-
tion. But thiswould raise the pressures for the return of VERS.
A better remedy would be to speed up dispute resolution.

The current system may help explain why there’'s an in-
centive to violate the rules, but it does not fully explain why
the United Statesin particular took advantage of that incentive.
In America, the ITC isresponsible for determining whether a
proposed safeguard iswarranted. The ITC, in apublished report,
also makes a recommendation for relief to the President if it
deems action to be appropriate. The ITC has been given this
responsibility to help deflect the political pressures on Congress
and the President and to base protection on an objective and
impartial determination. Since the ITC report sets out the ex-
planation for protection, it naturally becomes the focus of WTO
review. In all four WTO cases concerning U.S. safeguards, those
reports have been found wanting. Why does the United States,
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and the ITC in particular, have such trouble devising a safe-
guard that can withstand WTO scrutiny?

Onereason isthat America has succumbed to political pres-
sures. When President Bush ordered tariffs on several stedl prod-
uctsin March 2002, it was widely thought the safeguard would
fall to pass muster at the WTO. The steel industry had origi-
nally asked President Clinton to initiate an investigation in 2000.
Even though the President sympathized with the difficulties
faced by the steel industry and believed it wasin crisis, hisad-
visors argued that the industry’s circumstances did not meet the
standards required for safeguard protection. They thought the
steel industry crisisreflected the domestic recession, not asurge
inimports.

Another reason that 1TC determinations have not been up-
heldisthat WTO law isnot U.S. law. The I TC conductsits anay-
Sis under Sections 201 to 204 of the U.S. Trade Act of 1974,
While the WTO agreements echo some of the language of the
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U.S. law, each framework demands different criteriabe
satisfied for a safeguard to be valid. Evenif theITCis
fully compliant with the Trade Act, its report may still
fail to comply with the GATT and Safeguards Agree-

The changes made in the Uruguay
Round with a view to making
safeguards more “ user-friendly”

created an incentive for abuse.

ment. While the WTO has not questioned the validity
of the U.S. safeguard law itself, it has repeatedly indict-
ed I TC explanations based upon that law asinadequate.

For instance, the WTO requiresthat anational au-
thority identify “unforeseen developments’ and explain
how those conditionsled to increased imports. The U.S.
statute establishes no such requirement, and the Appel -
late Body in thelamb and steel casesfaulted the I TC re-
ports for their silence. The WTO also obligates the
national authority to explicitly avoid attributing injury
toimportsthat is caused by other sources—for example,
adeclinein domestic demand. Under U.S. law, the ITC
is smply required to determine that no other cause is
more important than increased imports in causing the
injury. The Appellate Body has rejected the ITC
methodology as insufficient alone to meet the provi-
sions of the WTO agreements. For an I TC report to sat-
isfy the WTO, the U.S. law would need to be changed
to encourage WTO-compliant explanations or the ITC
would need to voluntarily undertake more than its statu-
tory duties.

Even bringing the laws into uniformity will not be
a panacea. Different legal bodies can have different
opinions of the facts. Whatever its legal proclivities,
the WTO is not obliged to take the ITC report without
question. While the Appellate Body has made it clear
that review isnot de novo, a dispute settlement panel in
asafeguard case is expected to conduct a two-part ex-
amination. First, it makesa“formal” review of the na-
tional report to ensure that “all relevant factors’ were
considered. Such factors are not limited to those raised
by interested partiesin the national investigation. Sec-

ond, the panel, in a “substantive” review, examines
whether or not the national report providesa*reasoned
and adequate” explanation for itsfinding. The pandl is
expected to consider aternative interpretations of the
data and whether the national authority has satisfacto-
rily dispensed with those views.

This standard of review affords the WTO consid-
erable latitude in rebutting the factual conclusions of
the ITC. For example, the ITC concluded that “in-
creased imports’ were present in ten product categories
inthe steel case. After examining the data, the panel re-
fused to accept the ITC assessment in several cate-
gories; it considered the explanation of recent import
declinesinadequate. Even if the gaps between U.S. and
WTO law were mended, the I TC reasoning could still
be rejected if it failed to consider a relevant factor or
was deemed inadequate. The ITC needs to make its
case more persuasively.

The troubles of the U.S. safeguard process thus
stem as much from U.S. law and poalitics as they do
from aggressive legal and factual review by the WTO.
While the WTO has not been shy in imposing its par-
ticular interpretation of the rules, the U.S. safeguard
process does little to maximize the chances of compli-
ance. The ongoing conflict doesn’t help to foster legit-
imate industry adjustment to the rigors of free trade. It
asoinjuresU.S. credibility asan advocate of open mar-
kets and further weakens the besieged WTO.

To stop this corrosive effect, the United States
should create an impartial panel of the nation’s fore-
most trade law experts. This council of legal advisers
would consider safeguards proposed by the ITC and
advise the President on their compliance with U.S.
obligations under the WTO. At a minimum, this sorry

This sorry experience should make
Americans somewhat slower to point

thefinger at others

experience should make Americans somewhat dower to
point the finger at others for failing to follow WTO
rules. If the United States and its sophisticated legal
system run into trouble, it should come as no surprise
that otherswill have similar difficulties. 2
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